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*1 The Honorable Robert G. Marshall 
Member 
Virginia House of Delegates 
P.O. Box 421 
Manassas, Virginia 20108-0421 

Dear Delegate Marshall: 
I am responding to your request for an official advisory opinion in accordance with § 2.2-505 of the Code of Virginia. 

Issues Presented 

You inquire whether Virginia law enforcement officers, under present state law, may conduct investigations into the 
immigration status of persons stopped or arrested by law enforcement and, specifically, whether Virginia officials presently 
have the same authority as Arizona officers under a recently enacted Arizona statute, and, further, whether that authority 
extends to Virginia state park personnel and local zoning officials. 

Response 

It is my opinion that Virginia law enforcement officers, including conservation officers, may, like Arizona police officers, 
inquire into the immigration status of persons stopped or arrested; however, persons tasked with enforcing zoning laws lack 
the authority to investigate criminal violations of the law, including criminal violations of the immigration laws of the 
United States. 

Background 

You note that Arizona recently enacted the "Support Our Law Enforcement and Safe Neighborhoods Act" ("Act").1 The Act 
contains a number of provisions and prohibitions concerning illegal aliens. Most germane to your inquiry, the Act directs 
police officers to make a "reasonable attempt, when practicable, to determine the immigration status of a person" who is 
arrested or in custody "except if the determination may hinder or obstruct an investigation."2 This provision applies only if 
the person is already lawfully stopped, detained or arrested in connection with the enforcement of some law other than 
immigration law.3 Furthermore, law enforcement officers specifically are directed not to "consider race, color or national 
origin ... except to the extent permitted by the United States or Arizona Constitution."4 Under the Act, the immigration status 
of an alien is determined by (1) "a law enforcement officer who is authorized by the federal government to verify or ascertain 
an alien's immigration status;" or (2) an agent of Immigration and Customs Enforcement ("ICE").5 

Applicable Law and Discussion 

A prior opinion of this Office addresses whether state and local officers in Virginia have the authority to detain and arrest 
individuals who have violated a criminal law of the United States, including a criminal violation of the immigration laws of 
the United States.6 The opinion concluded that law enforcement officers in Virginia in fact have the authority to arrest 
persons for criminal violations of immigration laws.7 Indeed, it would be most surprising if state and local officers lacked 
the authority, where appropriate, to arrest individuals suspected of committing federal crimes such as bank robbery, 
kidnapping or terrorism. State and local officers are not required to stand idly by and allow such criminals to proceed with 
impunity. The same holds true with criminal violations of the immigration laws. 
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*2 Due to the uncertainty in the law, however, the 2007 opinion counseled against arrests for civil violations of federal 
immigration laws.8 That uncertainly is present on two levels. As a matter of state law, the authority of police officers to 
arrest for civil violations is restricted by statute.9 Sheriffs are not so limited, but neither does the Code expressly authorize 
sheriffs to make arrests for civil violations of federal immigration laws.10 The 2007 opinion further noted that federal law is 
unclear regarding the authority of state law enforcement to arrest for civil violations of immigration laws." The opinion 
concluded that, absent an agreement between the federal government and a state or local law enforcement agency authorizing 
arrests for civil, as opposed to criminal, violations of immigration laws, known as a § 287(g) agreement,12 state officers 
should refrain from making arrests for civil violations until the law is clarified.13 There has been no clarification or change in 
the law since that opinion was issued that would suggest a different conclusion at the present time. 

The previous opinion, which dealt with the authority of state and local officers to arrest for federal immigration violations, 
does not answer your more specific question: whether Virginia officers have the legal authority to inquire about the legal 
status of persons who are stopped or arrested in a manner similar to that contemplated by the Arizona Act. The new Arizona 
law does not purport to grant new powers to law enforcement officers in Arizona; nor does it suggest the absence of authority 
by police officers in Virginia. The Arizona law expressly leaves the determination of an alien's immigration status to ICE or 
to a federally authorized law enforcement officer. Virginia law enforcement officers have the authority to make the same 
inquiries as those contemplated by the new Arizona law. So long as the officers have the requisite level of suspicion to 
believe that a violation of the law has occurred, the officers may detain and briefly question a person they suspect has 
committed a federal crime.14 Furthermore, the United States Supreme Court has found that so long as the questioning does not 
prolong a lawful detention, police may ask questions about immigration status.15 

ft also should be noted that under Article 36 of the Vienna Convention on Consular Relations, state and local officers are 
required to advise foreign nationals of their right to speak with a consular officer when those persons are arrested and held 
for longer than a short period of time.16 ft is difficult - if not impossible - to effectively provide that advice, mandated by 
treaty, without making an inquiry into the nationality of a person who is in custody. 

*3 You also ask about the authority of state park personnel to conduct inquiries about immigration status. The authority 
conferred on the Director of the Department of Conservation and Recreation does not include the general authority granted to 
police officers to prevent and detect crime, apprehend criminals, safeguard life and property, preserve peace, or to enforce 
state and local laws, regulations and ordinances.17 On the other hand, conservation officers, appointed by the Director of the 
Department of Conservation and Recreation, are "law enforcement officers" and are given the authority "to enforce the laws 
of the Commonwealth and the regulations of the Department."18 These officers can, like local law enforcement officers and 
officers of the State Police, arrest for "any crime" committed in their presence or for felonies not committed in their 
presence.19 Nothing in Virginia or United States law prohibits conservation officers from inquiring about criminal violations 
of the immigration laws and, where appropriate, making an arrest. 

Local zoning officials, however, are not vested with the same general authority to investigate and enforce violations of the 
criminal laws.20 Zoning ordinances are designed to promote the health, safety, convenience or general welfare of the public 
and to plan for the future development of communities.21 Zoning ordinances, moreover, are civil in nature and carry civil 
penalties.22 Persons who refuse to abate a violation are subject to only misdemeanor punishment.23 In addition, certain cities 
may rely on volunteers to enforce zoning requirements, further demonstrating the generally civil nature of zoning 
enforcement.24 Therefore, local zoning officials lack the authority to investigate criminal violations of federal immigration 
statutes and do not possess the authority to arrest for such violations. Of course, persons tasked with zoning enforcement can, 
like any responsible citizen, report to the proper authorities any suspected violations of the law, including immigration 
violations, that they encounter while performing their duties. 

Conclusion 

Accordingly, it is my opinion that Virginia law enforcement officers, including conservation officers, may, like Arizona 
police officers, inquire into the immigration status of persons stopped or arrested; however, persons tasked with enforcing 
zoning laws lack the authority to investigate criminal violations of the law, including criminal violations of the immigration 
laws of the United States. 

With kindest regards, I am 
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Very truly yours, 

Kenneth T. Cuccinelli, II 
Attorney General 

Footnotes 

1 Support Our Law Enforcement and Safe Neighborhoods Act, 2010 Ariz. Sess. Laws 211. 

2 Id. at § 11-1051(B). 

3 Id. 

4 Id. at § 11-1051(B). 

5 Id. at § 11-1051(B). 

6 See 2007 Op. Va. Att'y Gen. 108, 109. 

7  M a t  1 0 9 - 1 1 4 .  

8 See 8 U.S.C.S. 1326 (LexisNexis 2010). 

9 See VA. CODE ANN. § 15.2-1704 (2008). 

10 See VA. CODE ANN. §§ 15.2-530; 15.2-1609 (2008) (providing general authority of sheriff). Certain Code sections expressly call 
upon sheriffs to perform civil duties. See, e.g., VA. CODE ANN. § 55-237.1 (sheriffs to oversee removal of personal property from 
premises pursuant to an eviction). 

11 See 2007 Op. Va. Att'y Gen. 108, 110-12 (noting conflicting pronouncements on the issue from federal courts and from the United 
States Department of Justice). 

12 See 8 U.S.C.S. 1357(g)(1) (LexisNexis 2010). 

13 Id. at 114. 

See, e.g., Adams v. Williams, 407 U.S. 143,145-46 (1972). Muehler v. Mena, 544 U.S. 93, 100-01 (2005). 

Muehler v. Meaa, 544 U.S. 93, 100-01 (2005). 

Vienna Convention on Consular Relations, April 24, 1963, 21 U.S.T. 77, 596 U.N.T.S. 261. A brief investigative detention would 
not trigger the right. 

Compare VA. CODE ANN. § 10.1-301 (2006) (establishing duties of the Director of the Department of Conservation and 
Recreation) with § 15.2-1704 (broadly providing that local police officers are responsible "for the prevention and detection of 
crime"). 

Section 10.1-117 (2006). 

VA. CODE ANN. § 19.2-81(A)(8) and (B) (2008). 

See § 15.2-2299 (2008) (specifying enforcement authority of zoning officers). 

See §§ 15.2-2200,15.2-2283 (2008). 
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22 See § 15.2-2209(2008). 

23 Section 15.2-2286(A)(5) (Supp. 2008). 

24 See § 15.2-1132(2008). 
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*1 The Honorable Kenneth W. Stolle 
Member 
Senate of Virginia 
2101 Parks Avenue, Suite 700 
Virginia Beach, Virginia 23451 

The Honorable David B. Albo 
Member 
House of Delegates 
6367 Rolling Mills Place, Suite 102 
Springfield, Virginia 22152 

Dear Senator Stolle and Delegate Albo: 
I am responding to your request for an official advisory opinion in accordance with § 2.2-505 of the Code of Virginia. 

Issue Presented 

You inquire concerning the authority of Virginia law-enforcement agencies to detain and arrest individuals based on 
violations of federal immigration law. Specifically, you ask whether there is inherent authority to arrest; and, if so, whether 
that authority extends both to criminal and civil violations of federal immigration law. 

Response 

It is my opinion that Virginia law-enforcement officers have authority to detain and arrest individuals who have committed 
violations of the laws of the United States and other states, subject to federal and state limitations. It further is my opinion 
that such authority extends to violations of federal criminal immigration law. Finally, because the federal appellate courts 
are ambiguous regarding a state's authority to arrest individuals for civil violations of federal immigration law, until the law 
is clarified, it would not be advisable to enforce such violations outside of the scope of an agreement with federal authorities. 

Applicable Law and Discussion 

The law relating to the authority of state and local law-enforcement agencies to enforce violations of federal immigration 
law is complex and, in part, unclear. Although it appears that Virginia possesses authority to make arrests for federal criminal 
violations, including criminal violations of certain federal immigration laws, the authority to enforce civil violations requires 
clarification by Congress or the federal appellate courts. 

I. Inherent Authority 

The power to enforce federal law belongs exclusively to the President and his subordinates.1 However, states may cooperate 
in the enforcement of federal law.2 Indeed, such cooperation has taken place since the framing of the Constitution of the 
United States.3 Thus, to the extent that state and local law-enforcement officers work in cooperation with federal officials, 
they have inherent authority to enforce federal law.4 It is not necessary under federal law to have explicit statutory authority 
for such enforcement.5 

Although Congress has enacted legislation in the field of immigration enforcement and preempted state and local 
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enforcement in certain areas, it has not preempted the field. For example, 8 U.S.C. § 1357 expressly authorizes state and local 
law-enforcement agencies to enter into cooperative agreements with federal agencies for enforcement of federal immigration 
law. These agreements commonly are known as "287(g)" agreements, referring to § 287 of the Illegal Immigration Reform 
and Immigrant Responsibility Act.'Section 1357 further provides that: 
*2 Nothing in this subsection shall be construed to require an agreement under this subsection in order for any officer or 
employee of a State or political subdivision of a State— 
(A) to communicate with the Attorney General regarding the immigration status of any individual, including reporting 
knowledge that a particular alien is not lawfully present in the United States; or 

(B) otherwise to cooperate with the Attorney General in the identification, apprehension, detention, or removal of aliens not 
lawfully present in the United States.7 

Moreover the federal circuits "have never ruled that the states are preempted from arresting aliens for criminal immigration 
violations"8 and have recognized the states' authority to make federal arrests, generally.' The United States Court of Appeals 
for the Fourth Circuit has not addressed the specific issue of whether states possess authority to make arrests for violations of 
federal immigration law. However, the United States Courts of Appeals for the Ninth and Tenth Circuits have held that 
when there is cooperation with federal authorities, the "general rule is that localpolice are not precluded from enforcing 
federal statutes"10 and "state and localpolice officers [have] implicit authority within their respective jurisdictions 'to 
investigate and make arrests for violations of federal law, including immigration laws.'"11 

The federal circuits are not as clear on the issue of whether the states possess authority to arrest for civil violations of federal 
immigration law. Although no federal appellate court has held that state and local officials are prevented from doing so, 
several competing authorities suggest that the authorization is not clear. For example, the Ninth Circuit, has assumed, in 
dicta, "that the civil provisions of the [Immigration and Nationalization] Act ... constitute such a pervasive regulatory 
scheme, as would be consistent with the exclusive federal power over immigration,"12 thereby limiting state authority to 
arrests for only criminal immigration violations. The Gonzales court13 does not adequately explain how the Immigration 
and Nationalization Act is so pervasive that it preempts civil arrests while leaving unscathed the states' authority to arrest for 
criminal violations. 

Further complicating matters is the effect of an opinion letter issued by the Office of Legal Counsel14 ("OLC") of the United 
States Department of Justice ("Justice Department") and the subsequent reversal of a portion of the Department's position. In 
a 1996 opinion, OLC concluded that "state and localpolice lack recognized legal authority to stop and detain an alien solely 
on suspicion of civil deportability."15 The fact that the Attorney General of the United States subsequently reversed the 
Department's position16 does little to clarity this area of the law. 

*3 While it is important to note that authority exists for Virginia law-enforcement officers to arrest for criminal violations of 
federal law,17 there are significant unanswered questions regarding arrest procedures. When acting under the authority of 8 
U.S.C. § 1357, federal procedure would apply. Similarly, Virginia law provides a procedure to detain and initially process a 
limited group of criminal illegal aliens in the Commonwealth until federal authorities can take custody of such aliens or until 
a specified period of time has elapsed.18 That process, however, does not apply to the vast majority of aliens who are 
unlawfully present in the United States and are in violation of federal criminal law pursuant to 8 U.S.C. § 1325." Ostensibly, 
under their inherent authority to arrest and with the knowledge of sufficient facts, Virginia law-enforcement officers could 
detain an alien who has unlawfully entered the United States and is present within the Commonwealth. However, without 
proper training in applicable federal criminal procedure, it would be difficult for such officers to arrest solely on the basis of a 
federal criminal violation without assistance from federal authorities. Additionally, as explained hereafter in greater detail, 
there are state law limitations on the exercise of such authority. 

II. Express Congressional Authority 

In addition to the authority previously discussed, Congress has enacted statutes that expressly permit states and localities to 
enforce certain immigration laws.20 
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A. 8 U.S.C. § 1252c 

Section 1252c(a) expressly authorizes states and localities to arrest and detain individuals provided the individual: (1) is 
illegally present in the United States; and (2) has previously been convicted of a felony and deported or left the United States 
after such conviction. Additionally, a state or locality must confirm the status of the individual with Immigration and 
Customs Enforcement prior to arrest or detainment. To facilitate cooperation, § 1252c(b) compels the United States Attorney 
General to share information that would assist state and local law-enforcement officials in the performance of these duties. 

B. 8 U.S.C. § 1324 

Section 1324(c) expressly allows "all... officers whose duty it is to enforce criminal laws" to arrest for violations of 8 U.S.C. 
§ 1324, the "anti-harboring" statute. Specifically, § 1324(a)(1)(A) mandates punishment for persons who knowingly (or in 
some instances who demonstrate a reckless disregard): (1) transport an alien into the United States through an undesignated 
point of entry; (2) transport an alien within the United States; (3) harbor, conceal, or otherwise shield an alien from detection; 
or (4) encourage an alien to enter the United States in violation of federal law. Because state and local law-enforcement 
officers have the duty to enforce criminal laws, they would encompass the group expressly designated by Congress in § 
1324(c) to enforce § 1324. 

C. 8 U.S.C. § 1357(g) 

*4Section 1357(g)(1) expressly authorizes the Unites States Attorney General to enter into agreements with states and 
localities to permit qualified officers or employees to serve as immigration officers in relation to the investigation, 
apprehension, or detention of aliens. Importantly, § 1357(g)(1) provides authorization beyond any inherent arrest authority or 
other express authority granted in other federal statutes because it includes both criminal and civil authority for the 
investigation and apprehension of aliens. Two important caveats to consider are that the state or local agency will bear the 
cost of federal enforcement activities, and such activities must be consistent with both state and local law. The rationale 
behind § 1357(g)(1) is that due to the vast number of aliens in the United States compared to the relatively few federal 
immigration officers, state and local law-enforcement officers may be utilized for the detection and the apprehension of 
aliens. Further, § 1357(g)(10) provides that the express authority granted to states in no way diminishes their inherent 
authority to assist in immigration enforcement.21 

D. 8 U.S.C. § 1103(a)(10) 

Although § 1103(a)(10) contains a mechanism for triggering its application, it also involves an express grant of power to 
states or localities. If the United States Attorney General determines that an actual or imminent influx of aliens requires an 
immediate federal response, he may authorize any state or local law-enforcement officer to perform certain federal 
immigration functions. The head of the state or local law-enforcement agency must consent to the "emergency" provision 
before it may be utilized. 

III. Pertinent Virginia Authority 

The federal statutes analyzed above outline the basic parameters of the federal immigration enforcement power delegated to 
states and localities. Specifically, these statutes and authority delineate the "outer boundaries" of acceptable state 
enforcement action in the area.22 However, the delegation of authority from the federal government to states and localities is 
contingent upon the specific limitations of a state's or locality's own laws and regulations.23 Thus, to enforce federal 
immigration laws or to legislate in areas where no federal regulations exist, federal approval coupled with state authorization 
is required.24 

The General Assembly of Virginia has enacted several statutes pursuant to federal authority that provide guidelines and 
parameters for state and local action. Although not an exhaustive list, the following statutes detail the major substantive 
procedures and constraints that Virginia has enacted. 

A. VA. CODE ANN. § 15.2-1726 
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Section 15.2-1726 authorizes localities to enter into agreements for cooperation in the furnishing of police services, 
generally. It sets forth a procedure and gives broad discretion for local law-enforcement agencies, including the state police, 
to enter into agreements with federal law-enforcement agencies to cooperate in the furnishing of police services.25 However, 
local law-enforcement agencies cannot enforce federal law unless authority is provided by federal statute.26 In the context of 
immigration enforcement policy, § 15.2-1726 would provide authority to Virginia law-enforcement officers to execute the 
express federal authorization under 8 U.S.C. § 1357(g).27 

B. VA. CODE ANN. §§ 19.2-81.6 and 19.2-82(B) 

*5 Collectively, §§ 19.2-81.6 and 19.2-82(B) formalize authority for Virginia law-enforcement officers to exercise the 
express grant of arrest authority given to state and local law-enforcement officers by 8 U.S.C. § 1252c. Specifically, §§ 
19.2-81.6 and 19.2-82(B) authorize state and local law-enforcement officers, in the course of their regular duties, to detain an 
individual illegally present in the United States who previously has been convicted of a felony and has been deported or left 
the county upon such conviction. In § 19.2-82(B), Virginia specifically restricted the use of this federal authority by 
mandating that such a person may only be held for a maximum of seventy-two hours. 

C. VA. CODE ANN. § 15.2-1704 

Section 15.2-1704 delineates the powers and duties of local law-enforcement officers and provides certain constraints. First, 
under § 15.2-1704(A), local law-enforcement officers are vested with the power to prevent and detect crime, apprehend 
criminals, safeguard life and property, preserve peace, and enforce "state and local laws, regulations and ordinances." In 
limiting the authority of local law-enforcement officers to the enforcement of state and local laws, regulations, and 
ordinances, § 15.2-1704(A) ostensibly prohibits such officers from enforcing federal laws and regulations. However, the 
responsibilities granted to local law-enforcement officers "for the prevention and detection of crime, the apprehension of 
criminals, the safeguard of life and property, [and] the preservation of peace"28 appears to provide the necessary authority to 
cooperate in the enforcement of federal laws and regulations despite the limiting language.29 Furthermore, this limiting 
language does not affect the ability of the state or localities to enter into agreements with federal authorities, as specifically 
detailed in § 15.2-1726 and 8 U.S.C. § 1357(g). 

Additionally, § 15.2-1704(B) provides that 
[a] police officer has no authority in civil matters, except (i) to execute and serve temporary detention and emergency 
custody orders ..., (ii) to serve an order of protection ..., (iii) to execute all warrants or summons as may be placed in his 
hands by any magistrate for the locality ..., and (iv) to deliver, serve, execute, and enforce orders of isolation and 
quarantine).] 

The bar for localpolice officers to participate in civil matters appears to limit the enforcement of federal civil immigration 
violations outside the scope of any agreement under § 15.2-1726 and 8 U.S.C. § 1357(g). The statutory language employed in 
granting specific exceptions to this general rule may allow such federal civil enforcement by local law-enforcement officers 
to occur.30 However, in light of the current judicial uncertainty31 regarding the scope of federal authority granted to localities 
to make arrests based solely on suspicion of a civil violation, coupled with the specific limitations in § 15.2-1704, would 
make local enforcement of federal civil immigration laws imprudent at this juncture. 

D. VA. CODE ANN. § 15.2-530 

*6Section 15.2-530 delineates the powers and duties of sheriffs. Specifically, "[t]he sheriff shall exercise the powers 
conferred and perform the duties imposed upon sheriffs by general law." Similar to the analysis regarding § 15.2-1704, the 
ability of sheriffs to enforce federal civil immigration law, without a specific statutory grant, is unclear. However, in the 
absence of specific powers and duties, as in § 15.2-1704 for local law-enforcement officers, a stronger argument exists that 
sheriffs are permitted to conduct such civil enforcement activities. Again, the prudent course of conduct is that sheriffs refrain 
from enforcement of federal civil immigration law outside the scope of § 15.2-1726 and 8 U.S.C. § 1357(g) until such 
authority is clarified by federal courts or statute. For example, a specific mandate from Congress or direction from the 
appellate courts would provide such clarification coupled with any necessary amendments to the Virginia Code. 

E. VA. CODE ANN. § 52-8 
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Section 52-8 outlines the powers and duties of the Virginia state police. In pertinent part, § 52-8 provides that state police 
officers "are vested with the powers of a sheriff for the purpose of enforcing all the criminal laws of this Commonwealth." 
Because the powers of state police officers are tied to those of sheriffs, the previous analysis for § 15.2-530 would apply 
equally to state police officers. 

IV. Summary 

Virginia, as a sovereign within the constitutional framework of dual sovereignty, has the inherent authority to cooperate with 
the federal executive branch in the enforcement of criminal violations of federal immigration, unless otherwise expressly 
preempted. Although the Fourth Circuit has not issued a ruling on states' inherent authority, the Ninth and Tenth Circuits 
have ruled that the states' authority to arrest for criminal violations has not been preempted by federal action.32 However, it is 
unclear whether arrest authority extends to civil violations of federal immigration law. Absent an express agreement with 
federal authorities to make arrests for civil violations of federal immigration laws, it is my opinion that Virginia 
law-enforcement officers should refrain from making such arrests for such civil violations until the law is clarified. 
Additionally, Congress has granted express authority to the states to assist in the enforcement of federal immigration law; 
however, Virginia law limits the ability of Virginia law-enforcement officers to arrest and detain individuals for violations of 
federal immigration. 

Conclusion 

Accordingly, it is my opinion that Virginia law-enforcement officers have authority to detain and arrest individuals who have 
committed violations of the laws of the United States and other states, subject to federal and state limitations. It further is my 
opinion that such authority extends to violations of federal criminal immigration law. Finally, because the federal appellate 
courts are ambiguous regarding a state's authority to arrest individuals for civil violations of federal immigration law, until 
the law is clarified, it would not be advisable to enforce such violations outside of the scope of an agreement with federal 
authorities. 

*1 Thank you for letting me be of service to you. 
Sincerely, 

Robert F. McDonnell 

Footnotes 
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